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PREFACE 


Since 1945 the members of the United Nations have been 
laboring on many fronts to define, implement and develop 
a concrete program of action based on the general principles 
concerning human rights enunciated in the Charter. This 
has involved both an effort to spell out precisely those rights 
which should command—morally or legally—the respect of 
nations and to bring into being and develop “a human rights 
conscience.” The growing influence of this conscience can be 
seen like a slender thread woven through the fabric of United 
Nations activities, affecting such special defenseless or under- 
privileged groups as minorities, dependent or subject peoples, 
refugees and children as well as the dignity and worth of all 
human beings. 


In the following article, Miss Marian Neal of the editorial 
staff of the Endowment, traces these developments with 
particular reference to the international bill of human rights 
and surveys possible avenues for future progress on the long 
road that lies ahead. In this new field for international action 
—which has aroused tremendous interest and support from 
people and governments—the experience gained during the 
past experimental years represents, both in its successes and 
failures, a significant reservoir upon which to draw for future 
programs. 


ANNE WINSLOW 
March 1953 Editor-in-Chief 
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THE UNITED NATIONS 
AND HUMAN RIGHTS 


By Marian Neal 


HUMAN RIGHTS 
became an international concern, for the first time, in the 
Charter of the United Nations. Before this historic event, in 
the long, slow development of international law and inter- 
national organization, human rights had traditionally been 
the concern of the individual state. Each state recognized 
or withheld rights from its citizens according to its own 
concepts and no state could justifiably criticize the behavior 
of its neighbors. 


It is true that provisions relating to the religious and some- 
times the civil liberties of certain specified people were in- 
cluded from time to time in treaties. For example, the Treaty 
of Vienna in 1815 provided for religious liberty and civil 
rights to be granted to those people involved in the projected 
union between Belgium and Holland. The protection of 
minorities has been recognized as suitable for international 
action since the Treaty of Berlin in 1878. But these treaties 
provided for no international supervisory machinery of any 
kind; violations were a matter of state-to-state complaint. 
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Even the Covenant of the League of Nations did not con- 
tain any reference to human rights, although the minorities 
clauses in the peace treaties concluded after World War I 
designated the Council of the League as supervisory body. 
This was the first time an international element had been 
introduced. Questions arising out of treatment of the minori- 
ties in the defeated enemy states were thenceforth matters 
for adjustment between the Council and the state concerned. 
But this was still a far cry from any concept of individual 
human rights in all countries as an international problem. 


Then, with the ruthless denial of basic human rights and 
the utter disregard of human life that were part of nazi and 
fascist theory and practice, human rights suddenly assumed 
an international importance. Not only was there worldwide 
revulsion at the inhumanity and callousness of the dictator 
regimes, but there was also a clear recognition of the con- 
nection between these acts and acts of aggression against 
other nations. Consequently, from all parts of the world 
came demands by private individuals and groups that steps 
be taken to secure the world against a repetition of these 
tragic developments. 


It was entirely natural that this demand should find ex- 
pression in the drafting of the charter of the new world 
organization. The Dumbarton Oaks draft contained a refer- 
ence to human rights and fundamental freedoms as one of 
the purposes of economic and social cooperation, but this 
did not satisfy public opinion, and several delegations—par- 
ticularly from the smaller states—went to the San Francisco 
Conference determined to enlarge the United Nations’ scope 
of action in this field. Also present at San Francisco were 
a large number of powerful non-governmental organizations, 
chiefly from the United States, which were also determined 
to strengthen the human rights provision in the Dumbarton 
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Oaks text. As the report of the United States delegation to 
the Conference notes, the United States consultants, repre- 
senting 42 national organizations, displayed their greatest 
interest in the provisions on human rights. 


As a result of these pressures, the governments assembled 
at San Francisco wrote into the Charter seven specific refer- 
ences to human rights, thus unmistakably placing this area 
of human activity within the province of the United Nations. 
The seven references appear in the preamble; among the 
purposes and principles of the Organization—Article 1(3) ; 
among the responsibilities of the General Assembly—Article 
13(2); among the objectives of economic and social co- 
operation—Article 55(c); among the functions and powers 
of the Economic and Social Council—Article 62(2); as an 
area of activity for one of the commissions to be set up under 
the Economic and Social Council—Article 68; and among 
the objectives of the trusteeship system—Article 76(c). 


There was no clear decision as to exactly what obligations 
the members of the United Nations were undertaking in 
pledging themselves to the principle of respect for human 
rights. In Article 55 of the Charter, they agreed that the 
United Nations “shall promote . . . universal respect for, and 
observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion.” 
And in Article 56, “All Members pledge themselves to take 
joint and separate action in cooperation with the Organiza- 
tion for the achievement of the purposes set forth in Article 
55.” But at the same time, the report of the committee which 
had drafted these articles contained the following statement, 
at the insistence of several states: 


The members of Committee 3 of Commission II are in full 
agreement that nothing contained in Chapter IX [in which 
Articles 55 and 56 appear] can be construed as giving authority 
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to the Organization to intervene in the domestic affairs of 
Member States.”? 


Although one of the strongest reasons for placing human 
rights within the realm of activity of the United Nations was 
to prevent situations from developing which might lead to 
war, no relationship was established between the Security 
Council and the Commission on Human Rights. Proposals 
had been made for placing the Commission under the Coun- 
cil, with the duty of informing the Council of any questions 
on which action was required. But neither at San Francisco 
nor subsequently has there been any serious attempt to estab- 
lish unequivocally the authority of the United Nations to 
intervene when violations of human rights represent a threat 
to peace. Nor have those rights whose violation is a 
threat to peace ever been defined in such a way as to 
distinguish them from rights which are essential for the full 
development of the individual but do not affect the issue of 
war and peace. 


However, the Charter did contain a clear mandate to the 
Organization to undertake a general program to promote 
respect for human rights. In addition to a commission on 
human rights, to be set up by the Economic and Social 
Council, both the Council and the General Assembly were 
given authority to make recommendations in this field. 


Soon after the United Nations came into existence, the 
Economic and Social Council took the first step by creating 
the Commission on Human Rights. The terms of reference 
laid down by the Council consisted of five parts. The Com- 
mission was charged with the task of preparing proposals, 
recommendations and reports regarding the following: 


1 United Nations Conference on International Organization, Doc. 861/II/ 


$/55/ (1), 8 June 1945. 
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(1) an international bill of rights; 

(2) international declarations or conventions on civil 
liberties, the status of women, freedom of information 
and similar matters; 

(3) the protection of minorities; 

(4) the prevention of discrimination on the basis of race, 
sex, language or religion; and 


(5) other matters concerning human rights not covered 
in this enumeration. 


The Economic and Social Council did not expect that the 
Commission on Human Rights would, itself, be responsible 
for carrying out all the Charter provisions regarding human 
rights or all of the functions listed in its terms of reference. 
On the initiative in some cases of the General Assembly, in 
some cases of the Economic and Social Council, and in some 
cases of the Commission, additional bodies have been created 
to deal with particular aspects of human rights, and action 
has also been taken through special conferences, studies and 
other means to meet specific needs. 


The Commission on the Status of Women, the Sub-Com- 
mission on Freedom of Information and of the Press, and 
the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities were created to devote special at- 
tention to these subjects. 


The Economic and Social Council has initiated studies of 
trade union rights (freedom of association), forced labor 
and slavery. The rights of refugees have been considered in 
connection with a convention and a protocol on refugees 
and stateless persons. In the Trusteeship Council, the rights 
of non-self-governing people have been closely watched. 


The General Assembly has declared genocide a crime 
under international law and adopted a convention on the 
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prevention and punishment of genocide, which over 20 states 
have ratified. Conventions concerning freedom of information 
and the political rights of women have been drawn up and 
are in various stages of completion. The Assembly has also 
considered the problem of prisoners of war not yet returned 
to their countries long after the end of World War II and, 
in a few cases, has discussed and made recommendations on 
specific allegations of violation of human rights—Indians in 
the Union of South Africa, civil and religious liberties in 
Bulgaria, Hungary and Romania, and the case of Soviet wives 
of diplomats in the USSR. 


Though in actual fact virtually as much time has been 
spent on these activities as on the international bill of rights, 
in the eyes of the outside world and of the United Nations 
itself the major project in the field of human rights has 
been the spelling out of the obligations assumed in non-specific 
form in the Charter. As soon as the Charter went into force 
the question before the United Nations was: How can the 
Charter provisions on human rights best be implemented? 
In the following pages, the record of the attempt to frame 
an international bill of human rights is presented, some of 
the main problems are analyzed and, finally, suggestions are 
made for certain other activities which might give added 
strength and meaning to the international bill of rights. 
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The International Bill 
of Human Rights 


THE COMMISSION ON HUMAN RIGHTS, 
at its first session, gave priority to the preparation of the inter- 
national bill of rights and appointed a small committee to 
prepare a preliminary draft. One of the first problems to 
be faced was the form which the bill should take. To some 
members of the Commission, the phrase meant an inter- 
national convention, to be signed and ratified by member 
states as a binding treaty. Others, particularly the United 
States, envisaged instead a declaration, to be adopted by the 
General Assembly as a resolution, hence not binding on mem- 
ber states. The Soviet Union took the position that it was 
premature to discuss the form of the bill before its contents 
were known. 


The drafting committee came to the conclusion that two 
documents should be prepared: one setting forth general 
principles which could be included in a declaration of human 
rights; the other proposing certain rights which could be 
embodied in a convention or conventions. A draft declaration, 
consisting of a preamble and 44 articles, was then drawn up 
and submitted to the Commission along with a modified draft 
of a convention which had been prepared by the United 
Kingdom. In addition, the drafting committee made several 
suggestions regarding ways of implementing and enforcing 
the bill. 
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The Commission studied these working papers at its second 
session late in 1947. Agreement was reached at this time on 
an over-all plan of work. It was decided that the term, “‘inter- 
national bill of human rights,” would henceforth cover three 
separate documents: a declaration, a convention and measures 
of implementation. This, it was felt, would provide the three 
necessary elements in the international promotion and pro- 
tection of human rights. The declaration would consist of 
a lofty statement of those fundamental rights and freedoms 
toward the enjoyment of which all peoples everywhere might 
aspire. The convention would lay down in precise legal terms 
those rights selected from the declaration which states were 
willing to pledge themselves to guarantee to their citizens. 
And the measures of implementation would ensure continuing 
supervision by the United Nations over progress toward uni- 
versal enjoyment of human rights and provide machinery for 
dealing with violations. 


Since then, the Commission has dealt separately with these 
three instruments, beginning with the declaration. 


The Universal Declaration of Human Rights 


Hardly had the drafting of the declaration begun before it 
was apparent that the task of reconciling the divergent views 
of what were fundamental human rights would require all the 
patience and all the ingenuity and all the tolerance the mem- 
bers of the United Nations could muster. It was easy enough 
to agree that all states must respect individual human rights, 
but what are these rights? The stirring declarations of the 
past—from the Magna Carta to the Declaration of Inde- 
pendence of the United States and the Declaration of the 
Rights of Man of the French Revolution—were written by 
men who were in agreement on the rights they considered 


120 








fundamental. These were essentially political and civil rights 
—the right to vote, to freedom of religion, to freedom of 
speech and so forth. But there has never been basic agree- 
ment on an international scale. 


Hindu philosophy, for example, believes that freedoms must 
have corresponding virtues. The five social freedoms expressed 
by Buddha were: (1) freedom from violence; (2) freedom 
from want; (3) freedom from exploitation; (4) freedom 
from violation or dishonor; (5) freedom from early death 
and disease. The five corresponding virtues are: (1) absence 
of intolerance; (2) compassion or “fellow feeling”; (3) 
knowledge; (4) freedom of thought and conscience; and 
(5) freedom from fear and frustration or despair.” 


The philosophy of Islam lists four fundamental human 
rights as an irreducible minimum: (1) food and clothing, 
for health; (2) housing, not only for health but for enjoy- 
ment of leisure; (3) education; and (4) medical and sanitary 
services. “Liberty is essentially a social concept and has no 
significance outside society.”* The rights of the individual, 
from the Moslem point of view, must be subordinated to 
society in so far as necessary to ensure universal enjoyment of 
the four minimum rights. Only when this is satisfied may the 
individual press his claims. 

Chinese ethics, like Indian thought, puts first emphasis on 


“the fulfilment of the duty to one’s neighbour‘ instead of on 
rights. Three fundamental rights, however, which are recog- 


2$.V. Puntambekar, “The Hindu Concept of Human Rights,” Human 


Rights: Comments and Interpretations, A Symposium edited by Unesco 
(New York, Columbia University Press, 1949), p. 197. 

3’ Humayun Kabir, “Human Rights: The Islamic Tradition and the 
Problems of the World Today,” Human Rights: Comments and Interpre- 
tations, ibid., p. 192. 

4Chung-Sho Lo, “Human Rights in the Chinese Tradition,” Human 
Rights: Comments and Interpretations, ibid., p. 187. 
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nized as applicable to all people, are: (1) the right to life; 
(2) the right to self-expression; and (3) the right to enjoy- 
ment (meaning inner satisfaction), which requires some lei- 
sure time and an atmosphere of toleration. 


The modern conflict between the respective importance of 
the rights of the individual and the rights of society found 
expression in the debates on the declaration, with the western 
states at one extreme and the communist states at the other. 
The ideologies of the Soviet and non-Soviet worlds were ir- 
reconcilable; this conflict was the bitterest of all. Some heat 
was also generated by the controversy over whether economic 
and social rights should be put on a par with civil and 
political rights, though there was general agreement that both 
belonged in the declaration. 


In view of the immense difficulties in the way of formulat- 
ing an international statement acceptable to all the widely 
varying and sometimes contradictory philosophical systems of 
the world, the Universal Declaration of Human Rights was 
adopted in an astonishingly short period of time. The drafting 
committee of the Commission on Human Rights drew up the 
first rough outline in June 1947 and the final text was ap- 
proved by the General Assembly eighteen months later in 
December 1948. 


In that year and a half, the draft was worked over by the 
Commission on Human Rights at its second session, circulated 
to all members of the United Nations for comments, revised 
by the Commission’s drafting committee in the light of these 
comments, re-drafted by the Commission itself, examined by 
the Economic and Social Council before transmittal to the 
Assembly and, finally, debated word for word and largely 
re-written by the Assembly’s Third Committee. 


During this process, an almost unbelievable number of 
documents and proposals were consulted, many of them 
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volunteered by private organizations and individuals, and 
every conceivable effort was made to draw on the vast body 
of experience of the past in all parts of the world. The United 
Nations Secretariat, for example, compiled for the Com- 
mission a 408-page document which contained draft declara- 
tions put forth by five member governments, the principal 
relevant provisions from the constitutions and laws of all 
member states, and a proposal which had been submitted by 
the American Federation of Labor. This volume also attempt- 
ed to point out probable areas of agreement and disagreement 
in the various categories of rights. The specialized agencies 
concerned, such as the International Labour Organisation 
and Unesco and a large number of non-governmental organi- 
zations, ranging from the Commission of the Churches on 
International Affairs to the International Law Association, 
took an active part in the drafting. 


The final result was, as the delegate of Saudi Arabia 
pointed out, based largely on western patterns of culture, 
though the effort to accommodate western concepts to others 
can be traced all through the document. There was general 
satisfaction with the final text, however, which was adopted 
by the General Assembly on 10 December 1948 by a vote 
of 48 in favor, none against, with 8 abstentions (Byelorussian 
SSR, Czechoslovakia, Poland, Saudi Arabia, Ukrainian SSR, 
Union of South Africa, USSR and Yugoslavia) .* 


The civil and political rights proclaimed in the Universal 
Declaration are, briefly: the right to life, liberty and security 
of person; the right to freedom of thought, speech, and com- 


5 Saudi Arabia’s objection has already been noted. The Union of South 


Africa felt that the Declaration went too far beyond the rights and 
freedoms contemplated in the Charter and any hope that it would be 
implemented was unrealistic. The communist states criticized, among 
other things, the failure to include adequate economic and social rights, 
the absence of a denunciation of fascism and aggression and the lack 
of a listing of duties toward the state. 
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munication of information and ideas; freedom of religion 
and assembly; the right to self-government through free elec- 
tions; the right of the individual to move freely within the 
state where he lives and to leave it if he desires; the right to 
seek asylum in another state; the right to a nationality; free- 
dom from afbitrary arrest, and arbitrary interference with 
privacy, family and home; prohibition of slavery and torture. 
The economic and social rights include: the right to work, 
to protection against unemployment, to join trade unions; 
the right to a standard of living adequate for health and 
well-being; the right to education and the right to rest and 
leisure. All of these rights are to be recognized without distinc- 
tion as to race, color, sex, language, religion, political or 
other opinion, property or other status, birth or national or 
social origin. 


In recognition of the fact that the chief value of the Decla- 
ration would be in its educational and inspirational character, 
the General Assembly urged member states to give the fullest 
publicity to it, particularly in schools, called upon the Sec- 
retary-General to have the text widely disseminated in as 
many languages as possible and invited the specialized agen- 
cies and non-governmental organizations to bring the Declara- 
tion to the attention of their members. 


It would be difficult to assess so soon the actual impact of 
the Declaration. It has been translated into 46 languages and 
copies have been distributed throughout the world by the 
United Nations, Unesco, governments, non-governmental or- 
ganizations and private individuals. Informational and teach- 
ing materials concerning the Declaration have also been 
produced and circulated in large quantities. Human Rights 
Day, celebrating the adoption of the Declaration, is observed 
every 10 December in over 80 states and territories. Articles 
from the Declaration have been reproduced verbatim in sev- 
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eral new constitutions, in national legislation and in inter- 
national treaties, and it has been referred to as a moral 
standard by the International Court of Justice and a number 
of national courts. 


Its greatest influence, however, has probably been in- 
tangible—as a source of new hope and inspiration to millions 
of people throughout the world struggling to lift themselves 
out of the darkness of ignorance and poverty toward decent 
standards of living in personal security and dignity. 


The Covenants on Human Rights 


The problems facing the Commission in the drafting of 
a convention were far more difficult than in the case of a 
declaration. Nations which will subscribe enthusiastically to 
a body of principles are far more wary of binding themselves 
to a legal commitment. A convention may require imple- 
mentation which runs counter to existing laws and practices, 
customs and religious convictions. 


Furthermore, the western states in particular have been 
concerned over the problem of a definition sufficiently precise 
to be susceptible of legal implementation. Too broad a defi- 
nition can become either meaningless or liable to abuses. 
Freedom of speech, for example, cannot be construed as 
freedom to violate the canons of decency or to endanger the 
security of the state. On the other hand, too narrow a con- 
struction, hedged by too many limitations, could constitute 
a retrograde step, tending to lessen the normally accepted 
freedoms. 


The Commission was somewhat unrealistically optimistic 
when it began working on the covenant in 1949. The time- 
table agreed upon at that time called for completion within 
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eighteen months, with final adoption by the General Assembly 
in 1950. In fact, the delays caused by the necessity to debate 
at length major questions of policy and the extreme care 
required to see that each word in every article was both 
legally precise and mutually acceptable have prevented com- 
pletion up to the present time. 


One of the first questions which faced the Commission was 
the scope of the draft covenant. Should it contain only 
political and civil rights or should it also include economic, 
social and cultural rights? 


The western states have traditionally placed the greatest 
value on the attainment of political and civil rights. Within 
the framework of political liberty, they believe that economic 
and social progress can be achieved through the initiative 
and genius of the individual, with a minimum of interference 
from the state. The role of the state, in fact, is conceived as 
a passive one—and “rights” represent the defense of the 
individual against encroachment by the state. The existence 
and importance of economic and social factors are no longer 
disputed and, in actual fact, the western state now plays a far 
greater role in guaranteeing certain minimum standards to 
its citizens than traditional western political philosophy would 
permit. But from a practical viewpoint, it is argued that 
economic and social rights, though legitimate aspirations, 
cannot be claimed or enforced as rights in the same sense as 
political and civil rights. A court of law can determine when 
freedom of speech or freedom of religion has been abridged, 
but how can a court of law enforce the right to “adequate 
housing”’? 

In the vast areas of the world which do not have the 
heritage of western political philosophy and where standards 
of living are low, economic and social rights loom large, al- 
though the importance of political liberty is not denied. The 
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relationship of the state to the citizen is also seen to have 
other elements besides the passive defense of the individual. 
From the viewpoint of these states, historical evidence proves 
that the active participation of the state is necessary to achieve 
economic and social progress—and the civil rights of the 
citizen are of little value to him without certain minimum 
standards of living. Therefore it is felt that economic and 
social rights must be closely linked with political and civil 
rights in the international bill of rights or the latter will have 
no meaning. It is a curious, though understandable, fact that 
those states which are presently least able to guarantee cer- 
tain minimum standards of living to their people are the ones 
most anxious to include these rights in the covenants. 


This conflict has been further intensified by the “cold war” 
between the communist and western states. It was inevitable 
that there would be an ideological clash between East and 
West on an issue so fundamental to both systems of belief 
as the position of the individual in society. The communist 
states have pressed for far greater emphasis on the authority 
of the state to determine what rights shall be granted to 
citizens and on express prohibition of certain activities such 
as fascism and nazism. In the main, however, this has been 
a minority concept and has been successfully resisted by the 
western states in concert with the Latin American, Middle 
Eastern and Asian states. 


The basic difference of opinion between the western powers 
and these latter areas of the world on the issue of economic 
and social rights has been of such fundamental importance, 
however, that each faction has declared at one time or 
another that it would probably not be able to sign a docu- 
ment which did not conform to its views on the relationship 
between the two kinds of rights. The General Assembly de- 
cided in 1950 to include both kinds of rights in one covenant, 
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but then in 1951, after the Commission had wrestled with 
this difficult task, the Assembly reversed itself and asked the 
Commission to draft two covenants—one containing civil and 
political rights, the other containing economic, social and 
cultural rights—to be submitted to the seventh session of the 
Assembly in 1952, so that the Assembly could approve and 
open them simultaneously for signature. This was regarded 
as a compromise since it separated the two types of rights but 
at the same time required them to be considered simultaneous- 
ly by the Assembly. Whether states will have to accept both 
or whether they will be permitted to adhere to one and not 
the other has not been determined. 


The covenant on political and civil rights is being drafted 
with relative ease and at the present time contains such rights 
as the right not to be subjected to torture or cruel or degrad- 
ing punishment, the right not to be held in slavery or servi- 
tude, the right to liberty of movement, the right to trial by 
an independent and impartial tribunal, the right to freedom 
of thought, conscience, religion and peaceful assembly and 
the right to equality before the law. 


When the Commission embarked on the covenant on eco- 
nomic, social and cultural rights it faced a far more formid- 
able task. In the spring of 1951 it adopted fourteen articles 
covering such subjects as the right to work and to “just and 
favorable conditions of work”; the right to social security; 
the right to “adequate housing’’; the right to an “adequate 
standard of living”; the right to the “highest standard of 
health obtainable”; the right to join trade unions; and the 
right to education.® Some of these articles, such as those on 
working conditions and on education, enumerated in detail 
the component elements, while other articles simply stated the 
over-all right. 


6 United Nations Doc. E/1992, 24 May 1951, pp. 68-72. 
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The impossibility of the immediate enforcement of these 
rights was recognized in the preamble. According to its last 
paragraph, the states parties to the covenant would “under- 
take to take steps, individually and through international co- 
operation, to the maximum of their available resources with 
a view to achieving progressively the full realization of the 
rights recognized in this part of the present Covenant.””* 


The rights set forth in the covenants are not presented as 
unlimited rights, nor has such an unrealistic procedure ever 
been suggested. But the question of deciding just how much 
and for what reasons these rights could be derogated from 
has caused considerable argument. Each covenant contains 
a general limitations clause and, in addition, a careful spelling- 
out in some articles of the occasions when the particular right 
concerned could be denied. 


The draft covenant on political and civil rights contains 
in Article 3 a statement that states may derogate from their 
obligations “in time of public emergency which threatens the 
life of the nation and the existence of which is officially pro- 
claimed,”’* though no exceptions are recognized as valid for 
certain articles such as the right to life, the right not to be 
held in slavery and so forth. Any derogation from the cove- 
nant must be reported to the other parties to the covenant, 
through the Secretary-General, with the reasons and the date 
when the provisions have again come into force. 


The most controversial limitations in this covenant are at- 
tached to the articles on freedom of religion and freedom of 
thought and expression. Concerning the former, the covenant 
provides that this freedom shall be “subject only to such limi- 


7 Ibid., p. 68. 


8 Commission on Human Rights: Report of the Eighth Session, 14 April 
to 14 June 1952 (Economic and Social Council, Official Records: Four- 
teenth Session, 1952, Supplement No. 4), p. 47. 
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tations as are prescribed by law and are necessary to protect 
public safety, order, health, or morals or the fundamental 
rights and freedoms of others.” On freedom of thought and 
expression, Article 16 reads: 


The exercise of the rights provided for in the foregoing 
paragraph carries with it special duties and responsibilities. It 
may therefore be subject to certain restrictions, but these shall 
be such only as are provided by law and are necessary, (1) for 
respect of the rights or reputations of others, (2) for the pro- 
tection of national security or of public order, or of public 
health or morals.’° 


The general limitations clause in the covenant on economic, 
social and cultural rights declares that the parties “may sub- 
ject [these] rights only to such limitations as are determined 
by law only in so far as this may be compatible with the 
nature of these rights and solely for the purpose of promoting 
the general welfare in a democratic society.”™ 


Strong exception has been taken to these limitations on the 
ground that they are so broad that even the most ruthless 
dictator could cheerfully sign the covenants and claim to carry 
them out. Particular reference, in this respect, is made to the 
provision that derogations would be permitted only if they 
were according to law; “law,” in some countries, is the decree 
of the dictator. The majority apparently feel, however, that 
the rights of society should also be protected and provision 
should be made for subordination of the rights of the indi- 
vidual to the higher interest of the community. Furthermore, 
the point is made that adherence to the covenants would at 
least force a dictator to give his decrees the appearance of 


9 Ibid., p. 49. 


10 Ibid. 
11 Jbid., p. 44. 
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law and would open his actions to international discussion 
and criticism. 


In addition to the problems previously discussed, another 
type of issue was raised by the anti-colonial states. To a 
steadily increasing extent, the former colonies and dependent 
territories of the Middle East and Asia have brought into the 
debates on the human rights covenants the issue of the rights 
of dependent peoples. The fresh memory of indignities suf- 
fered under foreign rule, coupled with the self-confidence born 
of newly-won independence, have led them to seize every 
possible opportunity to castigate the colonial powers and 
champion the cause of those peoples who have not yet secured 
their independence. In this course, they have had the constant 
support and encouragement of the communist countries, which 
have shown themselves only too happy to assist in embar- 
rassing the western nations. 


During the 1951 session of the General Assembly, thirteen 
Arab and Asian states proposed an article specifying that “all 
peoples shall have the right to self-determination,” and the 
Greek delegation added the statement that “States having 
responsibility for the administration of Non-Self-Governing 
Territories should promote the realization of that right in 
relation to the peoples of such Territories. . . .”! 


The colonial powers protested vehemently against inclusion 
of these provisions in the covenants, declaring that self-de- 
termination was a collective, not an individual right; that 
self-determination was impossible to define in a legally-binding 
document; that it would create all kinds of problems with 
regard to racial minorities and to separatist or subversive 
movements; that it discriminated unfairly against one class 
of United Nations members, those administering dependent 


12 General Assembly Resolution 545 (VI), 5 February 1952. 
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territories; and that it did not provide for the self-determina- 
tion of independent countries under the control of foreign 
powers, such as Czechoslovakia. The non-colonial states stood 
firm, however, and the Commission on Human Rights was 
instructed to include such an article in each covenant. 


The Commission carried out this mandate during its 1952 
session, although three weeks were consumed in agitated de- 
bate on the issue, and the colonial powers tried valiantly 
either to gain time through authorization for further study 
or at least to mitigate the effect by moving the new article 
into the preambles and out of the operative texts. However, 
the final article on self-determination went even further than 
the Assembly had required. It not only affirmed the right of 
self-determination and applied it particularly to non-self- 
governing territories, but also read: 


The right of the peoples to self-determination shall also 
include permanent sovereignty over their natural wealth and 
resources. In no case may a people be deprived of its own 
means of subsistence on the grounds of any rights that may be 
claimed by other states.?* 


The industrial states insisted in vain that this provision 
would automatically cancel existing concession arrangements 
and discourage future foreign investment in the underde- 
veloped countries. They argued also that covenants on human 
rights were not the proper place for declarations of this kind. 
The underdeveloped countries were deaf to these arguments, 
however, and remained steadfast in their determination to put 
on record in this fashion their dislike for economic imperial- 
ism. Both draft covenants now begin with an article on self- 
determination. 


18 Commission on Human Rights: Report of the Eighth Session, op. cit., 


p. 44. 
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In addition to the difficulties encountered in determining 
the substance of the covenants, problems also arose over the 
extent of their application in signatory states. One of these 
concerned the constitutional problems of federal states; one 
involved the relationship of colonial states to their dependent 
territories; and one concerned the issue of reservations made 
at the time of ratification by any signatory state. 


To meet the first of these problems the Commission’s pres- 
ent drafts provide that federal states should have the same 
obligations as non-federal states with respect to rights regarded 
as appropriate for federal action, but would merely be obli- 
gated to bring to the attention of the separate states those 
articles considered appropriate for state action. 


The strongly-expressed desire of the federal states to include 
some provision of this character has occasioned considerable 
debate in the various United Nations bodies which have dis- 
cussed the covenants. In federal states, such as the United 
States, India and Canada, governmental powers are divided 
between central and local authorities; the central government 
is precluded from exercising authority in those fields reserved 
to the states or provinces. In most cases, some or all of the 
rights envisaged in the covenants fall into the category of 
state, rather than federal, responsibility. This is true in the 
United States, where the federal government has undisputed 
authority in this field only with respect to the District of 
Columbia, the military services and federal employees."* 


However, if federal states are permitted to adhere to the 
covenants with the understanding that they are committed 
only to enforcing the provisions in the few areas under federal 
control, while non-federal states are responsible for applying 
them throughout their entire territories, obviously the burdens 


14 For a fuller discussion of the problems posed for the United States by 
the covenants, see pp. 143-46. 
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undertaken will be unequal. Many of the non-federal states 
have therefore strenuously opposed this concession and have 
argued that it is up to the federal states so to arrange their 
internal relationships that they can accept these international 
obligations on behalf of all their people. 


The second problem was met at first by a provision that 
colonial powers might extend the covenant to their dependent 
territories if they wished, but were not required to do so. The 
colonial powers have maintained that some of the dependent 
territories have self-government in these matters and should 
be permitted to accept or reject as they see fit, and that other 
territories are not yet ready for a sudden granting of these 
unfamiliar rights, at least without some modification to adapt 
them to local conditions. 


However, the underdeveloped countries have insisted that 
the covenants must contain clauses automatically extending 
all the rights guaranteed therein to all dependent territories 
of signatory states; this view finally prevailed and the article 
was rewritten. 


The question of the admissibility or non-admissibility of 
reservations is still under discussion. If reservations are not 
permitted, the compromises embodied in the covenants may 
not be acceptable to a number of states. On the other hand, 
to allow states to become parties to the covenants with the 
understanding that they reserved the right not to apply all 
the provisions might have a weakening effect. 


As they stand now, the draft covenant on economic and 
social rights requires revision mainly for language and style, 
while the draft covenant on civil and political rights has still 
to be considered for its adequacy as well as style, and some 
additional rights may be added. In respect to both covenants, 
the Commission must complete the final clauses, particularly 
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regarding the question of reservations to the covenants, the 
federal-state clause and the territorial application clause. 


Measures of Implementation 


If the definition of basic human rights and fundamental 
freedoms by 60 nations with widely varying political, eco- 
nomic, legal and social systems were the only problem involved 
in the drafting of the covenants, this would be a stupendous 
task in itself, as the foregoing pages indicate. However, there 
is still another major question to be considered, namely, mea- 
sures of implementing and enforcing the covenants. This 
problem has revealed equally profound conflicts of opinion. 


The drafting committee set up in 1947 by the Commission 
on Human Rights to prepare preliminary working papers 
discussed the subject of implementation only very briefly, in 
connection with the draft convention submitted by the United 
Kingdom. The committee felt that measures of implementa- 
tion could be of two kinds: (1) punishment of states violat- 
ing human rights and (2) action to educate people and 
create the conditions under which human rights could be 
enjoyed. The type of correction meted out to an offending 
state might range from a public request for information 
to a trial before an international tribunal. The suggestion was 
made that there might be created within the framework of 
the United Nations an organization to receive, sift, examine 
and deal with communications concerning alleged violations; 
the Commission on Human Rights might itself be designated 
to perform this function. 

When the Commission discussed the report of the drafting 
committee at its second session in 1947, a working group was 
appointed to study the question of implementation. The 
working group reached general agreement on several basic 
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principles: that the General Assembly, the Economic and 
Social Council and the Commission on Human Rights all 
had the power to make recommendations on human rights; 
that the right of petition in respect to violations should be 
open not only to states, but also to associations, individuals and 
groups; that a system for handling petitions should appear in 
the covenant; that a standing committee composed of inde- 
pendent (not governmental) persons should be established 
to supervise the observance of the covenant, relying chiefly 
on conciliation in case of dispute; and that an international 
court, with the authority to make final and binding judgments, 
should be the ultimate guarantor of human rights. 


Since 1947, the Commission’s preoccupation first with the 
Universal Declaration and subsequently with the covenants 
has left little time for a sustained study of the various types 
of implementation, except in connection with the enforcement 
measures to be included in the covenants. These have neces- 
sarily been considered at great length. During the debates over 
the covenants it became manifest that the two questions could 
not be entirely separated. States will accept broad obligations 
if the provisions for enforcement are loose; they will insist 
on narrowing the obligations as the method of implementation 
becomes more stringent. 


At its fifth session in 1949, the Commission on Human 
Rights considered several possible alternatives for enforcement 
machinery in the covenant, which then consisted only of po- 
litical and civil rights. Australia, which had long argued in 
favor of the establishment of strict international control, pro- 
posed the creation of an international court of human rights, 
to which states, non-governmental organizations, individuals 
and groups would have access. France suggested a milder 
procedure, namely, the establishment of an eleven-member 
commission of experts to exercise general supervision, examine 
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petitions from individuals, non-governmental organizations 
and states, and attempt to settle disputes by negotiation. 
Guatemala advocated a conciliation commission, with the 
chairman of the Commission on Human Rights as its head, 
to deal with complaints submitted by individuals, non-govern- 
mental organizations and states. 


The United States and the United Kingdom proposed that 
states alone should be authorized to make complaints to ad 
hoc committees set up for the purpose of investigating specific 
alleged violations; the results of these inquiries would be re- 
ported to the states concerned and published. The French, 
Guatemalan and United States-United Kingdom proposals 
envisaged eventual reference to the International Court of 
Justice if necessary. The USSR took the position that all the 
methods of implementation proposed involved serious inter- 
ference in the internal affairs of states parties to the covenant 
and should not therefore be considered. 


At the request of the Commission, the United Nations Sec- 
retariat prepared an exhaustive questionnaire on the subject, 
for circulation to member governments. The complexity of 
the problem is well illustrated by the questions raised in this 
document. Should the provisions for implementation be in- 
cluded in the covenant, in a protocol annexed to the covenant 
or in a separate instrument? Should the signatory states have 
the right to make complaints only with respect to other sig- 
natory states or also with respect to non-signatory states? 
Should the right of petition be open to individuals, groups of 
individuals and non-governmental organizations? Should per- 
manent or ad hoc international bodies, if they are established, 
be appointed or elected? By whom? Should they be composed 
of government representatives or independent persons? Should 
they hold open or closed meetings? If provision is made for 
an international court of human rights, should it be separate 
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from the International Court of Justice or a special chamber 
of that court? Should proceedings before the court be initiated 
by states, individuals, groups of individuals, non-governmental 
organizations or an attorney-general of the United Nations? 
What precisely should be the court’s jurisdiction? 


The machinery finally agreed upon for enforcement of 
political and civil rights provided for a permanent nine-mem- 
ber human rights committee composed of persons “of high 
standing and of recognized experience in the field of human 
rights,”’*® to be elected by the International Court of Justice. 


If one signatory state considered that another was violating 
a provision of the covenant, it could bring the matter to the 
attention of the offending government, which would be ob- 
ligated to furnish an explanation within three months. If, 
within the next six months, the situation had not been adjust- 
ed to the satisfaction of both parties, either could then take 
the matter to the human rights committee. The committee 
would thereupon investigate the facts and offer its good 
offices to settle the question. It would submit a report to the 
states concerned and to the Secretary-General of the United 
Nations for publication—a brief report if the question had 
been settled; a full report including its conclusions in the 
event of non-settlement. 


No arrangement was made for reference of disputes to the 
International Court of Justice, although in a resolution in 
1950 the Commission expressed its interest in permitting the 
human rights committee to obtain advisory opinions from the 
Court on questions of law and this provision was finally in- 
corporated. 


An effort to open the doors of the committee to unofficial 
bodies has met so far with failure. This has from the beginning 


15 United Nations Doc. E/1681, 25 May 1950, p. 50. 
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been a difficult problem. The Commission decided in 1950 
that the human rights committee could not investigate peti- 
tions from individuals, groups or non-governmental organi- 
zations, but only complaints made by states. 


During the discussions in the Assembly which followed 
this decision, there was still considerable sentiment in favor 
of granting the right of petition to individuals or at least to 
a restricted group of non-governmental organizations, and the 
Assembly’s resolution in 1950 included a section requesting 
the Commission on Human Rights to consider adding pro- 
visions, either in the covenant or in separate protocols, per- 
mitting the receipt and examination of petitions from indi- 
viduals and organizations. 


A year later many representatives—from such countries as 
Belgium, Chile, Cuba, Ecuador, Egypt, El Salvador, Guate- 
mala, Haiti, Iraq, Israel and Uruguay—again criticized the 
concept of state-to-state complaints only and urged extension 
of the right to individuals and non-governmental organiza- 
tions. The point was made that friendly states would be very 
unlikely to lodge complaints against each other and the system 
might easily be used by states merely as a weapon in inter- 
national diplomacy to embarrass their enemies. There might 
be many occasions when legitimate causes of complaint would 
never be heard because individuals would be unable to interest 
a foreign government in submitting a complaint against their 
own government. 


An alternative to enlarging the right of petition was sup- 
ported by several representatives. This would involve the 
creation of an office of United Nations Attorney-General, 
which could receive petitions from any source, negotiate with 
the states concerned with a view to a friendly settlement and, 
as a last resort, initiate proceedings before the human rights 
committee. Another alternative proposed was that the human 
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rights committee might itself be given the authority to initiate 
investigations of violations which appeared to be particularly 
serious. So far, none of these proposals have been adopted, 
mainly because governments are unwilling to set up any kind 
of direct relationship between their citizens and an interna- 
tional body. 


The problems involved in developing satisfactory methods 
of implementation became further complicated when the time 
came to deal with the economic and social rights. It was clear 
that they could not be enforced by the same method worked 
out for civil and political rights and that separate measures 
would have to be devised. The Commission proposed a sys- 
tem by which states would report “in stages” under a program 
to be worked out by the Economic and Social Council with 
the states parties to the covenant and the specialized agencies 
concerned. These reports would “indicate factors and dif- 
ficulties” in implementation of the economic and social rights, 
which would come before the Commission for study.’® 


In 1951 the Assembly decided to send to the Commission 
on Human Rights as “basic working papers” proposals re- 
garding: (1) the possibility of providing for international 
investigations in the field; (2) the necessity for a clear dis- 
tinction in implementation procedures between those rights 
which can be put into effect immediately by legislative action 
and those rights which will become effective after a longer 
period through economic and social programs; (3) the de- 
sirability of permitting groups and individuals to apply to 
the human rights committee and of authorizing the committee 
to receive communications from a variety of sources and 
institute proceedings on its own initiative; (4) the setting-up 
of an impartial body (on the order of an attorney-general 
but consisting of more than one person); and (5) the ex- 


16 United Nations Doc, E/1992, 24 May 1951, p. 81. 
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tension of the reporting system to the covenant on civil and 
political rights.** 


At its last session, in 1952, the Commission was unable to 
consider further the measures of implementation for lack of 
time. This will be one of its major tasks in the spring of 1953, 
as it drives toward completion of the covenants. With the 
number and variety of proposals before it, however, the ob- 
jectives will not be easy of achievement. 


Criticisms and Reactions 


How are we to assess the effort of the United Nations to 
complete an international bill of rights consisting not only of 
a proclamation of general principles but also of covenants de- 
signed to be legally binding? Is the present course of action 
likely to lead to the most effective results? Are there other 
activities which should be explored more fully, not necessarily 
as substitutes but as complimentary to present endeavors? 
In the drive to finish a task begun with high hopes and 
great enthusiasm, have the members of the United Nations 
stopped frequently enough to ask themselves what lessons ex- 
perience was teaching them? 


There is little doubt that the Universal Declaration marked 
a great step forward, but in the last year or two, as the cove- 
nants have gradually acquired sufficient form and substance 
to give a good idea of their final character, and as the serious- 
ness of the clashing opinions on the various issues involved 
has become evident, certain questions have been raised as 
to the value of the present course of action. Has too great an 
emphasis been placed on finishing the covenants rapidly 
rather than on enlarging the area of consent? 





17 General Assembly Resolution 547 (VI), 5 February 1952. 
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Some of the most ardent supporters of the covenants are 
strongly in favor of moving as rapidly as possible for comple- 
tion of the legal documents. Though they admit some of the 
arguments against this course, they feel that the covenants 
are intended as much for the future as for the present and 
that it is important for the development of international law 
and morality to put these instruments on record even though 
their effectiveness may be slight at the present juncture of 
history. Those in favor of delay present a number of argu- 
ments, some of which are unassailable while others are at 
least debatable: 


1. The peoples of the world do not yet have a sufficient 
degree of common cultural, moral and ideological under- 
standing and conviction to support a system of legalized rights 
imposed by international action. “Something far more basic 
than the writing of legal language must take place before 
we can go forward profitably with the drafting of treaties. 
There must be a drawing together of the minds—of the minds 
that now are widely divergent in their thinking.”?* Custom 
must precede law; it is useless to have a document that does 
not reflect the possible. 


2. The international climate is unfavorable at the present 
time. The cold war, the colonial-anti-colonial split and other 
extraneous factors have entered the picture and caused the 
points at issue in writing the covenants to be argued not on 
their own merits but for their value in political strategy. The 
spirit of compromise is almost completely absent. 


3. The limitations permitted are so broad that the effect 
of recognizing rights would be nullified. 


18 Statement by the Honorable Charles A. Sprague, United States Alter- 
nate Representative to the seventh session of the General Assembly. 
United States Mission to the United Nations, Press Release No. 1562, 


23 October 1952, p. 4. 
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4. The wording of the articles reveals a false philosophical 
premise that rights are granted by governments rather than 
inherent in the nature of human beings. 


5. The machinery devised so far for implementation is 
inadequate and there is little likelihood that it will be 
strengthened. It would be better to have no covenants at all 
than to exclude the right of petition by individuals. 


6. Controversy over the completed covenants—and ac- 
ceptance by less than a large majority of members of the 
United Nations—would weaken the force of the Universal 
Declaration of Human Rights. Those states not signing the 
covenants might appear to be relieved of their obligations 
under the Charter and the Universal Declaration. 


7. More harm would be done by completing covenants that 
were then rejected by a majority of states than by not at- 
tempting anything in the first place. 


8. The treaty form is unsuited to the field of human rights, 
particularly in regard to the economic, social and cultural 
rights, which are really aspirations that can only be realized 
in conjunction with a general raising of the standard of 
living. Trying to devise legally-enforceable standards for these 
rights is an impossible task. 


The most violent reaction to the covenants has occurred in 
the United States. The Department of State has, in fact, found 
itself ground between two opposing forces in formulating 
United States policy in the United Nations respecting the 
covenants—on the one hand, the very vocal enthusiasm of 
many large citizen groups pressing for strong United States 
support of the covenants; on the other hand, the expressed 
opposition of large and powerful segments of the United 
States Senate, fearful of any seeming encroachment by inter- 
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national organizations on national sovereignty. Since the 
Senate has the final power of decision, the seriousness of the 
opposition to the covenants is indicated by the introduction 
of the following resolution by Senator John W. Bricker of 
Ohio, on 17 July 1951: 


Resolved, That it is the sense of the Senate that 


1. The Draft International Covenant on Human Rights, as 
revised by the United Nations Commission on Human Rights 
at its seventh session, would, if ratified as a treaty, prejudice 
those rights of the American people which are now protected 
by the bill of rights of the Constitution of the United States: 

2. The President of the United States should advise the 
United Nations that the proposed International Covenant on 
Human Rights is not acceptable to the United States; and 

3. The President of the United States should instruct United 
States representatives at the United Nations to withdraw from 
further negotiations with respect to the Covenant on Human 
Rights, and all other covenants, treaties and conventions which 
seek to prescribe restrictions on individual liberty which, if 
passed by the Congress as domestic legislation, would be un- 
constitutional.® 


A highly vocal minority in the United States has also 
levelled a number of specific attacks, primarily of a legal and 
constitutional nature, against the covenants. 


It is charged that adherence to the covenants would mean 
a revolutionary change in the relationship between the federal 
government and the states. The matters covered in the cove- 
nants are now almost exclusively under state jurisdiction; if 
the federal government undertook the responsibility of en- 
forcing the covenants, it would greatly increase federal power 


19 United States Congressional Record, 17 July 1951, Vol. 97, p. 8254. 
The resolution was never brought to a vote, 
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at the expense of the states. This could be accomplished 
through what is called a “loophole” in the Constitution, sup- 
ported by Supreme Court decisions, which permits the making 
of a treaty on a subject which Congress, without the treaty, 
has no authority to legislate on under the delegated powers 
enumerated in the Constitution. Even the inclusion of a 
federal-state clause (which provides the chief rebuttal argu- 
ment) would not, it is said, be sufficient to override the clear 
statement in the Constitution that a treaty becomes the law 
of the land. 


Another argument against the covenants is that since sig- 
nificant provisions in the United States Bill of Rights are 
omitted from the covenants (the right to property, for 
example), standards in the United States would be lowered 
and citizens of the United States would lose some of the free- 
dom they have. “Why,” asked an editorial in the Saturday 
Evening Post, “swap actual human rights for global rhet- 
oric?’”’*° In answer to this, the proponents of the covenants 
cite Article 4 of the draft covenant on political and civil rights 
(which appears in almost the same form in the draft covenant 
on economic, social and cutural rights) : 


There shall be no restriction upon or derogation from any of 
the fundamental human rights recognized or existing in any 
Contracting State pursuant to law, conventions, regulations or 
custom on the pretext that the present Covenant does not 
recognize such rights or that it recognizes them to a lesser 
extent.?! 


A further allegation is made that the social, economic and 
cultural provisions imply that a responsibility rests upon gov- 





2019 April 1952. 
21 Commission on Human Rights: Report of the Eighth Session, op. cit., 
p. 47. 
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ernment to provide through state action for such specified 
rights as those of employment, housing and so forth, and 
this would inevitably lead the United States to a socialistic 
economic system. This seems to ignore the fact that the 
covenant clearly states that these rights are to be achieved 
progressively by legislative as well as other means. Each state 
is free under the covenant to choose its own method of imple- 
mentation. In fact, in the United States, legislation already 
exists on social security, old age pensions, unemployment and 
other social matters. The covenant leaves it up to the people 
of the United States to decide whether they wish to continue 
this trend or secure the same ends by different means not 
involving government action. 


The alarm aroused by the covenants and the constitutional 
problems they raise has resulted not only in a concerted 
movement to prevent signature or ratification of the covenants 
by the United States, but also in proposals to amend the 
Constitution to prevent acceptance of any such international 
instrument in the future. Senator Bricker introduced into the 
last Congress, and reintroduced recently, a bill designed to 
limit severely the treaty-making power. 


As the covenants approach completion, the position of the 
United States in the United Nations will be a difficult one. 
The United States has rightfully claimed to have a positive 
record of achievement in human rights, including economic, 
social and cultural rights. It has given strong support to the 
idea of formulating international covenants—particularly 
through its distinguished representative on the Commission 
on Human Rights, Mrs. Franklin D. Roosevelt. If the docu- 
ments which emerge are then repudiated by the United States 
—however reasonable the grounds may be—its position of 
leadership in this field will suffer accordingly. 
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Before irrevocable steps are taken, it might be well for all 
countries, as well as the United States, to assess with as much 
cool detachment as possible not only where the immediate 
national interest lies but also the long-range interest of 
strengthening human rights throughout the world, by the 
most effective possible means, as a safeguard against the 
devastations of war and aggression. 
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Other Avenues 
of Approach 


WHETHER OR NOT THE COVENANTS 
are approved by the Assembly and ratified by member states, 
there are other approaches to the promotion of human rights 
which deserve serious consideration. Much might be done 
through persuasion, public opinion, educational and practical 
assistance. Particular problems could be dealt with on an 
individual basis and efforts to strengthen human rights could 
be initiated locally and regionally as well as globally. 


In a memorandum addressed to the Commission on Human 
Rights in 1952, the Coordinating Board of Jewish Organiza- 
tions (a non-governmental organization having consultative 
status with the Economic and Social Council) earnestly urged 
a program of action which was “based upon the premise that 
the most effective method for protecting human rights is 
primarily by winning the ‘willing allegiance of mankind’ to 
the standards of conduct sought to be established; that is, 
through creating the conditions within the nations as will 
give increasing effect to human rights.” 


The value of such an approach has been recognized in 
connection with a closely related effort. When the draft con- 
vention on freedom of information prepared by a United 
Nations Conference on Freedom of Information in 1948 


22 United Nations Doc. E/CN.4/NGO/40, 9 June 1952, p. 4. 
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bogged down over fundamental disagreement concerning the 
extent of the duties to be placed on the press in addition to 
the rights to be guaranteed, the Economic and Social Council 
decided to take another tack. It appointed, for an experi- 
mental period of one year, a rapporteur to prepare “a sub- 
stantive report covering major contemporary problems and 
developments in the field of freedom of information, together 
with recommendations regarding practical action which might 
be taken by the Council. . . .””* 


The General Assembly adopted last fall a resolution asking 
the Secretary-General of the United Nations, in preparing 
a report for the Economic and Social Council, to elaborate a 
program of concrete action which would include measures 
to reduce economic and financial obstacles to freedom of 
information; to organize and promote exchange of informa- 
tion personnel; to assist their training and raise standards of 
work by providing fellowships and holding seminars; and to 
take measures to increase the supply of newsprint. The reso- 
lution went on to invite the Council to recommend that 
organizations participating in the technical assistance program 
give sympathetic consideration to requests of governments 
for aid in improving information facilities. 


Periodic Reporting 


One suggested method for giving wider publicity to ex- 
perience in the field of human rights has been to require 
regular reports from all states members of the United Nations 
whether or not they are parties to the covenants. At the sixth 
session of the Commission on Human Rights, the representa- 
tive of France proposed a scheme whereby all members would 





23 Economic and Social Council Resolution 442 (XIV), 13 June 1952. 
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submit annual reports “on the manner in which respect for, 
and the promotion of, human rights have been assured by 
their domestic law during the year. . . .”** The reports would 
be considered by the Commission and its observations trans- 
mitted to the Economic and Social Council. 


Several objections to this procedure were raised in the Eco- 
nomic and Social Council. It was said that the reports would 
not be reliable since states not respecting human rights in fact 
might send in voluminous reports; that it would intervene 
in domestic affairs in contravention of Article 2(7) of the 
Charter; that states refusing to send in reports would be at 
liberty to make invidious criticisms of reports sent in by co- 
operating states; and that it was premature to give a United 
Nations Commission the authority to analyze and make judg- 
ments on governmental policies. The Council asked the Com- 
mission to give further study to the French proposal. 


The idea of annual reports of this kind is not, however, 
a new one. States administering trust territories are required 
under the Charter to submit annual reports to the Trusteeship 
Council on the political, economic, social and educational 
advancement of the people under their tutelage and states 
having responsibilities toward non-self-governing territories 
are obligated to transmit “regularly . . . statistical and other 
information of a technical nature relating to economic, social 
and educational conditions. . . .”** The work of the Trustee- 
ship Council and of the Committee on Information from 
Non-Self-Governing Territories is based largely on these 
reports. 


That this method of public accounting has caused consider- 
able controversy and ill-feeling is undeniable. The colonial 





24 United Nations Doc. E/CN.4/517, 7 March 1951, p. 2. 
25 Article 73(e) of the United Nations Charter. 
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powers believe that they have often been unjustly criticized on 
conditions in their dependent territories by other governments 
whose own policies are hardly above reproach. The non- 
colonial powers, on the other hand, regard this system as an 
extremely effective method of forcing the more rapid advance- 
ment of the dependent peoples. 


The human rights program of the United Nations already 
includes a form of public accounting, but in a less ambitious 
manner than that proposed by France. Each year since 1946 
the United Nations Secretariat has published a Yearbook on 
Human Rights following specifications laid down by the Eco- 
nomic and Social Council. The first edition contained: 
(1) constitutional provisions concerning human rights of all 
the countries of the world, (2) texts of national laws, (3) 
statements on law and practice in countries not having written 
constitutions or provisions in their constitutions on human 
rights, and (4) studies on human rights and their protection 
in certain countries. 


In 1947 the coverage of the Yearbook was broadened to 
include relevant provisions of international treaties and agree- 
ments, provisions in the Trusteeship Agreements relating to 
human rights and a section on the organs and activities of the 
United Nations concerned with human rights. 


In the Yearbook for 1950 a new part on decisions of na- 
tional courts was added and the section on United Nations 
activities was enlarged to include for the first time judgments 
and opinions of the International Court of Justice relating to 
human rights. 


An interesting addition in 1948 had been a paper submitted 
by the United Kingdom on “Personal Medical Services in the 
United Kingdom,” which was presented with an explanation 
that the United Kingdom contribution each year would be 
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a survey of the application of one specific human right, so 
that eventually the collection would provide a comprehensive 
review of human rights in the United Kingdom. 


In 1950 the Economic and Social Council decided that 
future volumes should contain a survey of the application 
and evolution in as many countries as possible of one right 
or a group of rights selected from the Universal Declaration 
on Human Rights, and the Secretary-General has drawn up 
a plan for the consideration of the Commission on Human 
Rights. 


Advisory Services 


As part of an educational program designed to help create 
favorable conditions for the advancement of human rights in 
underdeveloped countries, it has been suggested that greater 
emphasis should be placed on advisory services by the United 
Nations as a form of technical assistance. 


In this connection, the work of the International Labour 
Organisation (I.L.O.) may provide some pertinent illustra- 
tions of the type of services which might be rendered. The 
I.L.O. advises governments on methods of putting inter- 
national standards on working conditions into effect and assists 
in the drafting of legislation and administrative regulations. 
It has prepared model statutes and model codes. It has, at 
the request of member governments, sent out missions to 
survey conditions presenting particular problems and made 
recommendations for solutions. It has set up other international 
organizations in particular fields—for example, the Inter- 
national Social Security Association—to facilitate the exchange 
of information. It has also provided technical data upon 
request. 


In addition, the I.L.O. has developed an extensive fellow- 
ship and interneship program to train young men and women 
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in labor affairs. It arranges conferences, seminars and training 
institutes. It has studied broad economic questions affecting 
labor conditions, in recognition of the fact that poor working 
conditions are usually surface manifestations of more pro- 
found problems. And, finally, it publishes a vast amount of 
useful material each year—such as the Legislative Series con- 
taining labor laws and the International Labour Review con- 
taining articles on labor subjects. 


Most of these activities could be adapted to a program of 
technical assistance in the field of human rights. Governments 
introducing civil rights programs where they have not hereto- 
fore existed will need advice and counsel on a myriad of 
complicated questions. The Secretariat of the United Nations 
could perform a useful task by drawing up model legislation 
and disseminating information on how human rights prob- 
lems have been solved in different countries in the past. 
Studies of those factors which impede progress—be they 
social, economic or political—would be of unquestioned prac- 
tical value. Conferences, seminars, fellowships (some have 
already been requested under the technical assistance pro- 
gram), scholarships and advisory services of other kinds could 
also be very important as techniques of arousing interest in 
the extension of human rights and developing the most ef- 
fective patterns of action. The long, slow educational process 
required for real progress would thus be placed on a rational, 
sustained and—most important—international basis. 


A Regional Approach 


In the Nuclear Commission which worked out the terms of 
reference of the Commission on Human Rights, Professor 
René Cassin of France referred to the recent decision of the 
Inter-American Conference on Problems of War and Peace 
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to draft a declaration of the international rights and duties 
of man and proposed that regional activities of this kind 
should be made part of the work of the Commission. He 
mentioned the possibility that regional conferences could 
contribute useful recommendations to the Commission. More 
recently, the Secretary-General of the United Nations made 
a similar proposal, involving specifically the organization of 
regional seminars on human rights. 


Thus far, the Commission on Human Rights has made little 
use of the regional approach, although members of regional 
organizations have brought to its deliberations the benefit of 
their experience, and documents on human rights emanating 
from regional organizations have been placed before Com- 
mission members through circulation as part of the regular 
documentation. 


Two regional organizations have shown particular interest 
in formulating regional standards of human rights: the Or- 
ganization of American States and the Council of Europe. 


In March 1948, the Ninth International Conference of 
American States approved an American Declaration of the 
Rights and Duties of Man similar in character to the later 
Universal Declaration of Human Rights. It is, of course, not 
binding on the American states but merely sets forth those 
rights and duties which should be granted to the citizens of 
each of the American republics. The most interesting feature 
of the document is its listing of the duties, as well as the rights, 
of the individual. 


The rights included are the now-familiar combination of 
civil and political with economic, social and cultural, with 
some variations which bear a definitely Latin American 
stamp—the right to life, liberty and personal security; the 
right to equality before the law; freedom of religion and 
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speech; “protection of the law against abusive attacks upon 
..+ honor, .. . reputation, and . . . private and family life;” 
the right to a family, protection for mothers and children; 
freedom of movement; the right to preservation of health and 
well-being, education, the benefits of culture, work and a fair 
remuneration, leisure time, social security, a fair trial; the 
right to vote; the right of assembly and of association; the 
right to property and to petition. 


The duties are those to society, to children and parents, to 
receive an education, to vote, to obey the law, to serve the 
community and nation (through military service, if necessary, 
and by taking part in public life), to pay taxes, to work and 
to refrain from political activities in a foreign country.*® 


Simultaneously with the adoption of this Declaration, the 
American states recommended that the Inter-American 
Juridical Committee prepare a draft statute for an inter- 
American court “to guarantee the rights of man.”** The draft 
statute is to be presented to the Tenth Inter-American Con- 
ference in 1953. 


Almost three years later, after adoption of the Universal 
Declaration of Human Rights by the General Assembly and 
while the Commission on Human Rights was making slow 
progress in the drafting of the covenants, the Council of 
Europe approved a Convention for the Protection of Human 
Rights and Fundamental Freedoms. Signed at Rome in 
November 1950, the Convention, unlike the American Decla- 
ration, is in the form of a binding treaty. It contains pre- 
dominantly civil and political rights, ten of them selected 
from the Universal Declaration of Human Rights: the right 
to life; prohibition of torture or inhuman or degrading treat- 


26 Annals of the Organization of American States, Vol. V, No. 1 (1949), 
pp. 130-33. 
27 Ibid., p. 133. 
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ment; prohibition against slavery or forced labor; the right 
to liberty and security of person; the right to a fair and 
public hearing; the right to respect for private and family 
life; freedom of thought, conscience and religion; freedom 
of expression; freedom of assembly and association; the right 
to marry and found a family; and the right to enjoyment 
of these rights without distinction as to ‘sex, ‘race, color, 
language, religion, political or other opinion, national or social 
origin, association with a national minority, property, birth 
or other status.”® 


Since this is a legal, enforceable document, it is hedged 
with limitations on the enjoyment of these rights, both in 
a general limitations clause citing war or other public emergen- 
cy and in specific limitations attached to particular rights. 
For example, six exceptions are listed under the right to 
liberty and security of person in order to permit arrests and 
analagous actions, in accordance with procedures established 
by law. 


The measures of implementation devised for the European 
Convention are far stronger than those contemplated thus far 
for the international covenants. They provide for two new 
organs—a European Commission of Human Rights and a 
European Court of Human Rights. 


The European Commission of Human Rights is authorized 
to receive complaints of violations from states, non-govern- 
mental organizations, individuals and groups, provided, in the 
last three cases, the accused state has agreed to recognize 
the competence of the Commission to receive such petitions. 
The Commission may conduct investigations and then offer 
its services to the parties concerned with a view to reaching 


28In March 1952, a Protocol was signed containing additional rights: 
the right not to be deprived of possessions, the right to education and 
the right to free elections at reasonable intervals by secret ballot. 
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a friendly settlement. If no solution is found, the Commission 
submits a report to the Committee of Ministers of the Council 
of Europe which then considers the question of whether or 
not the Convention has been violated. If its decision is af- 
firmative, it may prescribe measures to be taken by the 
violating state. As a last resort, it is empowered to publish 
the report of the Commission and decide what further action 
to take. 


The European Court of Human Rights is open only to 
states parties to the Convention and to the Commission and 
may be brought into the picture only if the Commission has 
acknowledged its failure to effect a settlement. Judgments of 
the Court are binding; their execution is supervised by the 
Committee of Ministers. 


With the tenth ratification, the European Convention will 
come into force. Six states have ratified so far and it is 
anticipated that the remaining four will ratify in the near 
future. How has it been possible for the European states to 
arrive so quickly at an acceptable text and agree so readily 
to relatively stringent measures of implementation? Part of 
the answer is expressed in the Preamble, which refers to 
European countries as “likeminded” and having “a common 
heritage of political traditions, ideals, freedom and the rule 
of law.”*® The differences between concepts of rights among 
the Western European states do not begin to compare in 
scope or profundity with the differences between the western 
world and both the older and the newer societies of other 
areas of the globe. Another part of the answer can be found 
in the willingness of the European states to settle for a 
document setting forth only the bare minimum of rights which 
could be agreed upon. No attempt was made to go beyond 
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what was currently acceptable and, in most cases, actually 
in force. 


A program of human rights which placed the burden 
entirely on regional organizations would not satisfy the re- 
quirements of international progress and might indeed only 
serve to harden regional differences. But perhaps there is 
room for greater participation by regional groups—whether 
or not they are attached to permanent regional organizations 
—in a more diversified United Nations program. 


Local Human Rights Committees 


Education is said to be one of the primary requisites of 
progressive advancement toward the attainment of a larger 
measure of freedom. The extension of human rights through- 
out the world will be accomplished only as fast as the soil is 
made ready and the seeds planted. For this reason, those who 
advocate a more leisurely pace in the United Nations pro- 
gram place considerable stress on the value of establishing 
human rights committees or commissions in each state mem- 
ber of the United Nations. 


The Economic and Social Council adopted in 1946 a reso- 
lution inviting members to “consider the desirability” of 
establishing such groups in their respective countries®® for two 
particular purposes: to act as centers of information, gather- 
ing data which might be useful to the Commission on Human 
Rights in the drafting of the international bill of human rights 
and to transmit information to the United Nations on law 
and practice concerning human rights in their countries. The 
Secretary-General called this resolution to the attention of all 
member governments; a number replied that they hesitated 


80 Economic and Social Council Resolution 9 (II), 26 June 1946. 
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to go ahead with the establishment of these groups before 
their functions were more clearly defined. The Commission on 
Human Rights subsequently discussed the question but de- 
cided that it would postpone further consideration until after 
the measures of implementation in the international bill of 
human rights had been completed. 


Nine countries have in fact reported that they have estab- 
lished local human rights committees or have utilized existing 
organizations for the purposes envisaged in the Economic and 
Social Council resolution. But no system has been set up to 
keep the United Nations informed of their activities and, 
except for the Turkish group, which sends its monthly review 
to the Secretary-General and supplies information for the 
Yearbook, their actual functions are somewhat obscure. 


In a memorandum submitted to the Commission on Human 
Rights in 1951, the Secretary-General suggested some of the 
possible useful tasks which might be performed by groups of 
this character.*' They might collect information for their own 
governments on local observance of human rights and pro- 
pose ways in which existing laws and practice might be 
brought into conformity with standards proclaimed in the 
Universal Declaration of Human Rights. They might be used 
by United Nations organs conducting studies on various 
aspects of human rights—the Commission on the Status of 
Women, for example—to gather facts on local conditions and 
attitudes. They might take an active part in the dissemination 
of information about the Universal Declaration and act as 
coordinating agencies for the non-governmental organizations 
and the Unesco national commissions already engaged in this 
work. They might inform their own citizens of the activities 
of their governments regarding human rights in the United 
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Nations and in other international organizations and prepare 
articles, books and pamphlets for wide distribution. Finally, 
they might be given a role in the implementation procedures 
devised for the international bill of human rights. 


Precedents already exist which offer some guidance for 
action along these lines. Fifty-five members of Unesco have 
established national commissions associating national leaders 
in education, science and culture with the work of Unesco. 
These groups advise their governments with respect to policies 
in the Organization and also try to keep their own peoples 
informed of the purposes and activities of Unesco. Similarly, 
national commissions for W.H.O. (the World Health Or- 
ganization) have been established in a number of countries. 


In 1951, the Sub-Commission on Prevention of Discrimina- 
tion and Protection of Minorities suggested that the Economic 
and Social Council 


recommend to Governments, Members of the United Nations, 
that they encourage the establishment of national and local 
committees composed of highly qualified persons, including 
members of minorities, if any, to study and survey the extent 
to which measures of discrimination on grounds of race, na- 
tionality, religion, or language may exist in law or in fact 
within territories under their jurisdiction, and to recommend 
to their governments legal, educational and other appropriate 
means whereby such discrimination may be eliminated and pre- 
vented from occurring in the future.*” 


The practice of the I.L.O. should also be recalled in this 
connection. Labor and employer groups are an intrinsic ele- 
ment of the I.L.O. system and, though they are private groups 
in their own countries, participate with governments in the 
international organization. Their role is important not only in 
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the framing of Conventions and Recommendations but also in 
the enforcement of the Conventions, since they are in a posi- 
tion to make complaints against their own governments. It 
is possible that the local human rights committees might like- 
wise be composed of persons with special competence and 
interest in this field and might be given a significant part to 
play in the United Nations program for the promotion and 
protection of human rights. 


Petitions; Settlement of Disputes 


There has been pressure from many governments—primari- 
ly of the underdeveloped countries—and from many non- 
governmental organizations for the immediate institution of 
procedures for dealing with complaints of violations of human 
rights as defined in the Charter and the Universal Declaration, 
without waiting for completion of the covenants, and, per- 
haps, permanently independent of the covenants in the sense 
that they would apply to all members of the United Nations 
rather than only to those becoming parties to the covenants. 
It has been proposed, for example, that the Commission on 
Human Rights conduct surveys of human rights problems in 
particular countries and report on them, with recommenda- 
tions for solutions. It has also been proposed that a human 
rights committee be established immediately, with power to 
investigate alleged violations of human rights and to make 
reports on its findings. 


At the San Francisco Conference and early in the life of 
the Commission, there was some expectation that it would 
undertake activities of this kind to ensure immediate respect 
for human rights. However, the Commission took a clear 
decision to concentrate first on the preparation of the inter- 
national bill of rights. 
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The attitude of the Commission toward assumption of 
responsibilities for investigating alleged violations has also 
been indicated by its treatment of the petitions which have 
already come to the United Nations for redress of wrongs. 
As the focus of men’s hopes and the living symbol of the ideals 
proclaimed in the Charter regarding “human rights and. . . 
fundamental freedoms for all without distinction as to race, 
sex, language, or religion,”** the United Nations has been 
from its beginning a natural object of petitions and com- 
plaints and appeals from individuals and groups in all parts 
of the world. 


The problem soon arose of what to do with these communi- 
cations. Although a few suggestions were made concerning 
action that might be taken—such as referral to the Security 
Council of infringements of human rights which might en- 
danger international peace or referral to the Economic and 
Social Council of situations which seemed to merit at least 
a hearing—the majority soon decided that the Commission 
on Human Rights had neither the authority to conduct 
inquiries to determine the facts of any question brought to 
its attention nor the power to put any recommendations into 
force. In its first report to the Economic and Social Council, 
the Commission declared that it had “no power to take any 
action in regard to any complaints concerning human 
rights.”** The Commission therefore suggested a procedure 
for handling the communications which did little more than 
make certain that its members would not be unaware of their 
receipt. 


As approved by the Economic and Social Council, with 
some modifications, this plan provided that the Secretary- 
General of the United Nations would compile, before each 


33 Article 1(3) of the United Nations Charter. 
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session of the Commission, a confidential list of communica- 
tions received, with a brief indication of the substance of each. 
The identity of the authors would not be divulged, presumably 
to protect them from retaliatory action by their governments. 
A small ad hoc committee would then meet shortly before 
the Commission convened, review the confidential list and 
recommend which communications should be available on 
request to members of the Commission. Member states not 
represented on the Commission would be informed of the 
contents—though not of the authors—of communications re- 
ferring explicitly to conditions in territories under their juris- 
diction. 


In 1949, when this system had been in operation for over 
two years, the Secretary-General reported to the Commission 
on the experience gained thus far and made several sug- 
gestions for departure from the established practice. He de- 
clared that the unwillingness of the Commission to permit 
more than a mere acknowledgment of the appeals was “bound 
to lower the prestige and authority not only of the Commis- 
sion on Human Rights but of the United Nations. . . .”** It 
brought “disappointment and disillusionment to thousands of 
persons all over the world who, through the publicity activities 
of other organs of the United Nations, including the General 
Assembly itself [regarding the Universal Declaration of 
Human Rights] have been led to believe that one of the 
purposes of the United Nations is the achievement of co- 
operation in promoting and encouraging of universal respect 
for human rights and fundamental freedoms.” 


Furthermore, he expressed the opinion that the decision 
denying power to take any action on the communications 
represented a restrictive interpretation of the Commission’s 
terms of reference, particularly as other United Nations bodies 
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had not hesitated to take action on alleged violations of human 
rights. 

The Secretary-General also noted the anomalous situation 
which permitted non-governmental organizations to bring 
questions before the Economic and Social Council which 
could include alleged infringements of human rights, whereas 
the Commission on Human Rights, composed of government 
representatives, was denied this power. He proposed, there- 
fore, that the Commission be authorized to make recom- 
mendations to the Council on matters brought to its attention 
through communications. 


In another suggestion, which was later adopted, he advised 
separating communications regarding general principles from 
communications containing complaints, the former to be re- 
moved from the confidential list and made public. Some of 
these communications, he felt, might be useful to the Com- 
mission in its work. 


Some members of the United Nations have also attempted 
to force the Commission into a more active role. At the sixth 
session of the General Assembly in 1952, the Egyptian repre- 
sentative proposed that the Economic and Social Council give 
the Commission new instructions in the matter. India later 
proposed that the Commission should at least be permitted to 
direct the attention of the Council to the more serious viola- 
tions. So far the Commission has not responded to this pressure. 


The three major objections which have been raised to ex- 
tending United Nations activities in this direction are: 
(1) there are as yet no international criteria as to what are 
or are not human rights; (2) states have not conferred the 
necessary powers on the United Nations and hence these 
rights are primarily questions within domestic jurisdiction; 
and (3) no United Nations body would have either the time 
or the competence to sift through the thousands of appeals 
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(a total of 25,279 were received by the United Nations be- 
tween 3 April 1951 and 7 May 1952). To these might be 
added the fact that there is a strong reluctance on the part of 
governments to opening the floodgates to international in- 
vestigation of every complaint individuals may have against 
their own government. In the last analysis, the United Nations 
does not have the means at present to take any action to 
redress individual wrongs, so it is doubtful that anything 
would be gained by giving the Commission or any other 
body the authority to discuss petitions or appeals of other 
kinds. 


This conclusion is reinforced by the experience the General 
Assembly has had in dealing with charges that member and 
non-member states have violated human rights in particular 
instances. The apparent lack of success of its action in these 
cases indicates that, before the United Nations increases its 
activities in this field, further thought should be given to the 
methods to be used. 


It is, of course, extremely difficult to determine in advance 
the conditions which make for effective international action 
in matters of this kind, but there are three factors which can 
be mentioned as unquestionably relevant. The first is the 
importance of the issue to the government concerned: the 
more deeply the national life is affected, the greater will be 
the resistance to international intervention. The second factor 
is the ability and willingness of either the accuser or the inter- 
national organization, in a given situation, to exert pressures 
which the defendant cannot afford to ignore. The third factor 
is the sincerity of the parties concerned regarding the search 
for settlement; the chances for success are obviously smaller 
when the goal is to make political capital out of the issue 
and greater when it is to obtain an objective survey of the 
facts and a reasonable settlement. 
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The following two cases, drawn from the experience of the 
General Assembly and the I.L.O., are not meant to be 
conclusive, but they do indicate two different methods of 
approach, having different results. 


The most celebrated case in the United Nations has been 
that of the treatment of Indians in the Union of South 
Africa. Almost every year for seven years, the Assembly has 
strongly criticized the racial policies of the Union of South 
Africa while at the same time it has attempted to bring India 
and the Union together to work out a solution. Instead of 
improving the situation, the Assembly’s criticism has, if any- 
thing, hardened the position of the South African government. 
The effort at mediation has also been quite unsuccessful. 
What the long-range effects of this international concern will 
be is impossible to foretell, but there is strong indication that 
criticism without the power of enforcement is of little practical 
help to the victims of injustice. 


In 1948, the Panamanian government asked the I.L.O. 
to appoint a special committee to investigate the serious 
charges which had been made by the International Transport 
Workers’ Federation concerning the conditions of work of 
seamen on ships flying the Panamanian flag. This committee 
spent six months completing its work. It heard representatives 
of the Panamanian government, the shipowners and the sea- 
men. It inspected ships and read through masses of docu- 
mentation. Finally, it drew up a report which stated that as a 
result of its careful investigation, it had come to the conclusion 
that there was some foundation for the charges against the 
Panamanian government. Though the latter disagreed with 
these findings, it subsequently took action to improve con- 
ditions, not in all respects, but sufficiently to mark a sig- 
nificant advance. 
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The I. L.O. Method 


IT IS THE VIEW 
of a number of experts deeply concerned with the advance- 
ment of human rights and freedoms that the omnibus cove- 
nants developed by the United Nations are not the only way 
to the achievement of the objective and that the 34 year old 
experience of the I.L.O. suggests some interesting lines of 
development. 


The most significant aspect of the I.L.O. approach is that 
it is slow, piecemeal and progressive. One subject is dealt 
with at a time; over the years some 98 Conventions and 
88 Recommendations have been adopted so that today there 
is in existence an International Labour Code setting forth 
the minimum standards which the laboring man has the 
right to expect. These cover such matters as public employ- 
ment services, labor clauses in public contracts, minimum 
wage fixing machinery, hours of work, vacations with pay, 
maternity protection, employment of children and young per- 
sons at night, social insurance and assistance, the right to 
organize and bargain collectively, and migration. 


The second feature of this approach is that it makes pos- 
sible a careful and thorough development of each question 
to ensure maximum implementation. When a proposal for 
a new Convention or Recommendation is made, a report of 
national law and practice in this field is usually requested 
of the I.L.O. Secretariat; it may then be referred to a pre- 
liminary technical conference. If the Governing Body decides 
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that there is sufficient justification for further action, the 
question is put before the General Conference, consisting of 
government, labor and employer representatives from all 
member states. 


At least a year before the question appears on the agenda 
of the General Conference, the International Labour Office 
prepares a new report, which it sends to all member govern- 
ments along with a questionnaire inquiring whether the pro- 
posed regulations should be embodied in a Convention or 
Recommendation or both and asking for views on what the 
standard should be. The replies are summarized by the Of- 
fice and circulated to all governments at least four months 
before the Conference meets. 


At the General Conference, the question is discussed in 
committee and a report is drawn up. If the Conference then 
decides that a Convention or Recommendation should be 
prepared, a list of the points to be covered is agreed upon 
and the item is placed on the agenda of a succeeding session. 


Meanwhile the International Labour Office writes another 
report based on Conference discussions and drafts a text; 
these documents are circulated to the member governments. 
The replies, including comments and amendments, are put 
into a fourth and final report for the Conference. The draft 
text is considered carefully in committee and its revised text 
is voted on clause by clause by the full Conference. If ap- 
proved by a simple majority, it goes to a drafting committee 
for final polishing and is then reported back to the Conference 
for final voting, in which a two-thirds majority is necessary 
for adoption. 


In the case of a Convention, each member government is 
required to bring it before the national legislature within 
eighteen months. If ratified, national legislation must be modi- 
fied accordingly, though in no case can national standards 


168 


1 
: 
4 


nat 
to 


of 
dr: 
sp 
tic 
re; 








be lowered if they are already higher than the new interna- 
tional standard. An annual report must be sent to the I.L.O. 
and to the most representative workers and employers groups 
in the country. Even if the Convention is not ratified, the 
government must send occasional reports to the I.L.O. com- 
paring its national law and practice with the international 
standard and explaining what difficulties stand in the way 
of ratification. 


In the case of Recommendations, each member government 
is obligated to bring them to the attention of the appropriate 
national organ and send regular reports on prevailing practice 
to the I.L.O. and to the workers and employers organizations. 


It is interesting to note how the I.L.O. has handled two 
of the vexing problems which have caused difficulties in the 
drafting of the covenants on human rights, namely, the re- 
sponsibilities of federal states and the application of Conven- 
tions to non-self-governing territories. When a federal state 
regards a Convention as appropriate for federal action, it 
has the same obligations as a non-federal state. When it does 
not consider the Convention within federal jurisdiction, it 
must refer the Convention to the appropriate local authorities 
and try to arrange with them for coordinated action to imple- 
ment the Convention. The federal government must also send 
periodic reports to the I.L.O. regarding compliance.** In 
the case of non-metropolitan territories, the I.L.O. requires 
ratified Conventions to be applied unless the subject covered 
is within the self-governing powers of the territory or condi- 
tions are not suitable for application or some modification 
is necessary to meet a local situation. 


Neither of these compromises—or concessions—would satis- 
fy the perfectionist, but they do permit the participation of 


36 Because of its federal structure, the United States has been able to 
ratify only six Conventions, though its labor standards are recognized 
as among the highest in the world. 
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federal and colonial states and eliminate an area of conflict 
which might seriously hinder any progress at all. 


As far as implementation is concerned, the I.L.O. has an 
excellent record of compliance. There have been over 1,200 
ratifications of Conventions, with some member governments 
ratifying as many as 62. Furthermore, it should be recognized 
that this is not the whole story. 


Though a particular country may not be able to ratify a 
Convention because immediate application would be too costly 
—social security, for example—the existence of the Con- 
vention acts as a spur to action. The labor unions themselves 
are strengthened in their efforts to secure labor reform through 
their governments by the opportunity to compare national 
practice with international standards. Although the regula- 
tions embodied in the Conventions cannot be too far beyond 
the ability of the majority of the I.L.O.’s members to enforce, 
they do represent advances over existing conditions in most 
cases and in others they act to hold the line against back- 
sliding during times of depression or other economic hardship. 


To secure the compliance of states parties to the Conven- 
tions, a careful procedure has been worked out. The ultimate 
sanction is public opinion which has proved, in this case, to 
be a potent force. 


The annual reports on the Conventions are examined by 
a special committee of international experts meeting annually. 
Its comments are transmitted to the Governing Body and to 
the General Conference, which also receives summaries of 
the report from the Secretariat. A Conference committee goes 
over this’ material in public meetings and has the authority 
to call government representatives to answer criticisms of the 
committee of experts. Governments have on these occasions 
shown themselves to be very anxious to justify their policies 
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and clear up misunderstandings. The report of the Confer- 
ence committee is a public document. 


In addition, any labor union or employer organization 
which decides on the basis of its government’s report that 
a Convention is being violated may complain to the Gov- 
erning Body, which requests the government concerned to 
answer the charge. If it refuses, or if its reply is unsatisfactory, 
the Governing Body is at liberty to make the complaint and 
the reply public. 


A third form of supervision arises out of the power of any 
government or the Governing Body or any delegate at a 
General Conference to request an investigation of another 
government’s activities in respect to a particular Convention. 
In this case, the Governing Body appoints a Commission of 
Enquiry. Its report is published and the governments involved 
may either accept its conclusions or appeal to the Interna- 
tional Court of Justice. If a government refuses to carry out 
the recommendation either of a Commission of Enquiry or 
the International Court of Justice, the Governing Body may 
make recommendations to the General Conference for action 
to secure compliance. 


To what extent is the I.L.O. method applicable in the 
development of international standards of human rights? In 
attempting to answer this question, it is relevant to refer to 
one of the most recent I.L.O. Conventions, that on Freedom 
of Association and Protection of the Right to Organise, 
adopted by the General Conference in 1948. Not only is 
the subject of this Convention similar to the categories of 
rights under consideration in the United Nations; these very 
rights are to be found in the Commission on Human Rights’ 
draft covenant on economic and social rights. 


Since the enjoyment of freedom of association and the right 
to organize depend on the exercise of other rights, such as 
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freedom of speech, and since violations might be difficult to 
detect, the I.L.O. set up special enforcement machinery for 
this Convention—a Fact-Finding and Conciliation Commis- 
sion on Freedom of Association. The Commission is composed 
of nine individuals with the highest personal qualifications, 
who are empowered to ascertain the facts regarding the com- 
plaints and try to adjust disputes by conciliation. 


The United Nations Economic and Social Council, which 
has also concerned itself with trade union rights, recognized 
the potentialities of this method when it commended the 
I.L.O. for establishing the Commission and devised a pro- 
cedure by which complaints received by the United Nations 
regarding infringement of trade union rights would hence- 
forth be forwarded to the I.L.O. when members of the I.L.O. 
were involved and even when non-members of the I.L.O. 
were concerned if their consent were obtained. 


In a review of the human rights program prepared for 
the current session of the Commission on Human Rights, 
the Secretary-General of the United Nations suggested that 
the Commission might initiate the practice of worldwide 
surveys of particular human rights, such as freedom of con- 
science and religion, the right to marriage and the right to 
own property, leading eventually to the conclusion of con- 
ventions or the adoption of recommendations. Through a 
process such as this, it is conceivable that the United Nations 
might build up an “International Human Rights Code” 
comparable to the International Labour Code, based on a 
careful survey of actual conditions in different countries, on 
expressed national aspirations and capabilities, on a studied 
appraisal of the possible, and with realistic methods of imple- 
mentation. 
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